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" L Infroduction

This report documents the circumstances suroinding the proposed settlement 1o
resolv? the Lwo ¢lajms submilied by Shire Corposation {"Shire™) against the Rhode Island
Depar .nenl of Transportation (the “RIDOT") in connection with the following
constr..ction project: RI Contact # 2003-CB-045/ Federal Aid Froject No. BRO-0123
(004) Replacement of Barrington River Bridge No. 123 (the “Project”),

Fram thé time the Barrington Bridge project was awarded 16 Shire in 2003 there
have tren a series of issues and d'cla)"s that need to be dddressed 10 allow this project to
ke corpleted. During the past three years Shire, the RIDOT, the Rhode island
Depar: nent of Administration (the “DOA") and the United States Federal Highway
Admiy stration (the “FHWA”) have been investigating these issues and delays. [n the
past elghicen months, a5 a result of the settlement of the claims surrounding the Point
Streét Mridge claim, the bonding company for Shire Corporation has also become

involved in the discussions surrounding these issues and claims.

Shire has made 2 detailed submission to the RIDOT detailing the basis for its
claime. RIDOT has reviewed these claims with the assistance of the consulting firm and
DOA a8 conducted an independent review of the issues and claims. After the RIDOT
and D71A reviewed their internal findings it was then determined by the DOA and the
RIDOY, with notice to the FHWA, that the claim reports and documents would be
submit ed $o legal counsel 1o report on any legal claims or potential exposure and
negotizte a settlement with counsel for Shire and the Bonding company.. The FHWA
‘ agres¢ 1o attend these meeting(s) to observe but inade no commitment to fund any

settlerient agreed Lo by (he parlies,
11 Description of the Project and Claims
(i} The Project

The Barrington Bridge construction project consists of two phases, Phasc Lis the

constriction of a new bridge from the intersection of Ri 114 and Matthewson Road to the
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intersettion of R 114 and New Meadow Road in the Town of Barrington. Phase 11
consis'¢ of the demolition of the existing “iemporary” bridge. The Project is funded 80%

by Feceral Highway and 20% by the Stale,

Shire was awarded the Project on Oclober 21, 2003 with a contract price of $10.3
million and' an original completion date of September 6, 2006. To date, in addition lo
regula: progress payments, the RIDOT has approved change orders valued at $3.5 million
with t}H: concurrence of FHWA, yet the Project is only 30% complete, and the Project is

nearly thirty (30) months behind schedule due to unresolved design/construction issues.

The Project has been plagued by with numerous problems: e.g. differing site
condit ans, excavation issues, utility issues, permitting issues, ete. The cornerstone of the
delay issues relates to the east approach o the Barringfon Bridge. Shire’s means and
methods of construction were to usé the east approach as the staging avea for construction
which vvas an integral part of Shire’s critical path, This critieal work required to sel the
“stagir i was to be completed by the end of January 2004. Due 1o a lale netice lo
procee; issued by the RIDOT, environmental permitting constrainis and the
constri stability issue discussed below, the staging work (d_emolilion and instaliation of

sheetir ;) was not completed.

)] March 18, 2004, Shire notified the RIDOT that a portion of the sheeting at the
east approach could not be installed as designed because of the conflict with the existing
coneret: walls. Shire believed installing the sheeting through existing concrete walls
would create an unsafe condition on the roadway. Shire requesled direétion from the
RIDO’. on how 10 proceed with construction, Between March 2004 and August 2006
there vrire numercus discussions and exchanges of information between Shiré and the
RIDO; as to the east approach problent and the best construction method, The RIDOT
consistently took the position that the bridge could be built as designed. This.issue went
unresol sed until mid-August 2006 when the RIDOT's consulting engineer, Halely-
Aldrich, determined that differing site conditions prevented construction of the east

" approach in accordance with the original design (the RIDOT did not request an expert
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opinior from Halely-Aldrich unti! July 2006). Therefore, the RIDOT must redesign

the east approach to accommodate (he actual subsurface site conditions {or Shire, Tt will

take acilitional time for Shire to review the new design, provide pricing for construction ’

and susmit an updated construction schedule,

It is imponant (o emphasize that Shire™s original plan was to stage constiuction at
the cast approach which was an integral part of Shire’s critical path. Due to the nearly 30
month delay in resolving the design issue, Shire could not construct the new bridge as
plannec in its original schedule. Shire mitigated certain claims by doing work out of
sequer ce and doing all non-critical work to the substructure as no work could be done on -
the suprstructure (the main roadway that connects the east and west abutments) which is
the mai1 parl of the job, Once Shire’s work is above the waler line, the superstructure

can be Huill in accordance with the original design.

The work on the cast approach constitutes approximately 20% of the Praject.
Witho st final resolution of this issue, Shire cannot complete the Project and will soon

need to stop work completely.
(i) The Clains
Shite has subntitted two claims to RIDOT that total more than $13,100,000.

Claim 1 was submitted by Shire in April 2005 requesting a new completion date
of-Jun? 2008 from the original complelion date of September 2006. The claim was
supplei tented to request damages in the amount of 37.1 million. Claim | is comprised of

all dar:ages in conneclion with delay through August 2005.

As the RIDOTs review of Claim | wen( unresolved for 16 months, Shire
submi: ed a second elaim (Claim 2) in June 2006, to capture the delay impact from
Septerr ber 2005 through May 2006. According to Shire the lengihy delay will require

the en: re project to be re-sequenced if the east approach design issue goes unresolved. In
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essénee, Shire anticipates finishing the Projett in a manner not contemplated by the

origimt bid plans assuming no resolution of the east approach constructability issue.

Shire'; worst case-scenario estimales that the Project completion date would be pushed

out to July 2010, and per Shire's surety, the estimated damages for Claim 2 will be

approd. mately $6,000,000 over and above Claim 1,

1t should be noted that as Claim 2 ends in May 20086, (here is additional exposure

to the Stafe until such time as the clabn is resolved. Howevet, this additional expésure is

addréssed in the proposed setilement.

IIL Chiim Review and Analysis

I July 2005, the RIDOT hired the consulting firm of PMA 1o perfori an analysis

on Clain 1. PMA researched the legitimacy of Claiin 1 through infervicws with the
RIDOT personnel and records, The RIDOT engineering staff then utilized PMA's

analys 1. 1o develop its own conclusion on Claim 1. The RIDOA Legal and Pureau of

Audit ; aff examined Shire’s submission along with the RIDOT's analysis to develop a

fina) analysis based on the legal issues and factual issues pot considered by the RIDOT.

3elow is a table that compares RIDOA's assessment against Shire’s submission

and RIDOT's analysis. Following the table is a narrative addressing each category.

Calepory Shire RIDOT DOA

Claimed
Amiioiints

. Exterded Job-Site $2,178,778 | $398,520 51,415,931

Overhed |

2. Equ-piment Cost 2,795430 ] 675,352 1,141,92)

3, Labo- Bscalation 451,197 0 315,838

3 Maliial Bscalation | 195,634 207,346 195,634

5. Subi:sniractor 60,658 89,903 42,181
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Escalation

6. Adc:lional Labor Cost 995,612 , |0 696,928 B
7. Mue ¢ Excavation Delay | (172,999) 0 (172,999)

8. 10% Profit 667,731 0 0

Total $7172,041 | 81371021 $3,639.434

1, Extended Job-Site Overhead, Shire utilized a modified “Eichleay Formula™ approach
to detenmine the costs {or this calegory, The Eichleay Formula is'an industry accepted
meih,oi for determining home office overhead costs associated with prolonged

conslr ystion project delays, As evidenced through Federal and Stale case Jaw from
several jurisdictions as well asthe Arbitrator's Decision In Shire v. RIDOT - Newport
Marin: Facilities Delay Damages Ciaim, contiactors arg youlinely awarded home office
overhél d costs resuiting froms lengthy delays. It should be notéd that the governing
author! ies have awarded home office overhead despite contrary language in State
contraz.s. In addition lo this authority, Federal Highway Adminisiration (FHWA)
contras: adminisiration guidance states that FHWA will parlicipate in home office
overhet d costs in cases where the oweer has caused the delay during whith firae the
overhei d could not be charged off to other earnings and the contractor was prevented
from ceing other work which could have been atlotated overhead. The guidance furthor
states hat FHWA will participate under these circumstances regardless of whether a siate
specificatidn disallows overhead costs (RIDOT does have such a specification and limits

recovety of Qbérlaead to 10% of other deldy costs).

Applying the goveming aiithority noted above to the prolonged delay of the
Projec. it is likely that a court would award home office overbiead to Shire. Therefore,

the DOA included these costs when estimating damages due to Shire.

The DOA reduced Shire's claimed amount for this category by fowering
emplo r2e and field office charges and eliminaling vehicle & equipment and consulting

charges as these charges do not qualify as home office overliead costs. The DOA also
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eliminz fed Shire's réquest for the 10% Blue Book specification profit amount as that

would -:sult in double payment to Shire since overhead costs are being awarded.

‘The RIDOT?s number is substantially Jower as it did not consider' case law
precedis it or arbitration awards regarding the awarding of overhead costs and instead

appliec the 10% rule in accordance with the Project’s contract specifications.

2, Bquipment Cost. The DOA reduced this item by eliminating operating cost as Shire's
claim is for idle lime. Shire is only allowed 50% of the published Blue Book Renta] Rate
for idl¢ time as aceepted by FHWA.

3. Lakor Escalation. Shire has claimed it should recover on this item based on the fact
that (hr percentage of the Project remaining is 85%. The-RTDQT‘s records indicate that

the Prctect is 30% complete so il is more reasonable (o apply 70% to this item.

3. Ma.tial Escalation, This item has not been changed as conlractor's amount can be

consid:red reasonable,

5. Sulmontractor Escalatjon, Same Jogic as item 3 above,

6. Adcitional Labor Costs. Same logic as itemn 3 above.

7. Muit Excavation Dejay Claim. There isno change to this ilem this amount has
ajread y been paid by a contract change order.
8. 10%: Profit. This itern has been eliminated as Shire is recovering this amount in the

other witegories above, otherwise, Shire would be double paid.

In connection with Claim 2, neither the RIDOT or the RIDOA was provided with
a deta, ed claim submission by Shire. However, it is reasonable {o conclude that Shire

would oe successful on the merits as all delays from Claim 1 continue into the Claim 2
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time peiod. Further, it is reasonable to assume that if the RIDOT does not resolve the

east apy roach design/constructability issue, Shire will be forced to resequence all critical

path wark to finish the job.
1V. Luzal Liability and Damages

[n the event thal that Shire's Claims 1 and 2 are litigated rather than setiled

admin. s tratively, the RIDOT will be st a disadvantage in régards ta liability which may

underryine any defense the RIDOT has t0 Shire's claims for monetary damages, The

followi g briefly addresses the material legal issues.

i

Cardinal Change. Shire can argue that a cardinal change has occurred with this
Project which would be a material breach on the part of the RIDOT. The factors
that resujt in a cardinal change are : (1) 30% in change orders, excluding delay
claim (will be over 80% with proposed setlement); (2) new desiga for east
approach to éhange 20% of the original project; (3) adimission of over 600 delay

days.

Bad Faith. The RIDOT can be found to have acted in bad faith by (1) failing to
resolve the east approach issue in a timely manner (30 month review appears
unreasonable); (2) failure 1o resolve C’iaim 1 in a limely manner (16 month review
s unacceplable due to the magnitude of the claint and the fact that the RIDOT
should have known that Shire was entitled llo a time extension carly in the réview
process); (3) failure fo resolve issues timely (at the time Shire submitted Claim 1,
April 2005, Shire also updéledlils schedule with a hew completion date of Jurie

2008, with no objection from the RIDOT—de fatto acceplance).

3. Litiation Issues. (1) Prior to filing suit in Superior Court, Shire must exhaust ils

administrative remedies by submitting a fonmal ¢laim under Blue Book Section
105.18. Submission and review of a formal claim will delay matters longer.and
increase costs; (2) it may take 3 to S years for a lawsuit to reach [inal judicial

determination and would consume significant economic. and human resources
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"RIDOT, RIDOA, Attorney General, and Oulside Counsel); (3) Credibility for the

Stale will be a huge issuc as Shire will have ample evidence that the RIDOT was

feficicnt in management ovier cosls, construction and design of the Project; and

'4) actual dmmages are unknown and speculative, costs are unknown and

speculative, and Shire would be entitled to prejudgment interesi under R.1, Gen.

“aws §37-13.1-1(b).

4, Damages: Inthe event of a Jawsuil, it is our estimate that it will likely cost the

3tate over'$1million to litigate this matter whether the suit is favorable 1o the

Stale or nol. The costs for litigation may include but not be limited to, Qutside

dllorney fees, Consultant fees, and costs for personnel from DOA, RIDOT and
he Aftorney General. Further, based on R.1, Gen. Laws §37-13.1-1(k), Shire

xould be entitled (o prejudgment interest starting from the daté suit is filed, Per

he stawts, the interest applied is the weekly average one year constant maturity

veasury yield, The rate is currently is 5.07%. For purposes of our analysis.

relow, we used a rate of 6% which we believe is reasonable based on expecled

novement in the mayket. We also estimated that the suil would be resolved in

ive years. The analysis below is an estimaie of what the monetary cost of Jasvsuit

wvould be in totalily.

Shire RIDOA
Estimat:d Damages $7,172,044 to $13,172,044* | $3,639,434 10 36,188,240
Estimat:d Costs 1,250,000 1,250.000
Estimal id Prejudgment 2,425,769 t0 4,455,118 1,230,950 ta 2,003,021
Interes. .
Total $10.847.812 10 $17,627.162 | $6,029,063 1 261

* Inclu: es Shires estimate of an additional $6,000,000 for Claim 2.

4% Since Shire has not submitted a full detailed analysis on Claim 2, we did not have

precise jalato analyze, however, assuming Shire follows the same methodology used in
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Claim }, we garmarked our estimate for damages by applying the ratio of owr caleulated

damagzs on Claim § to Shires ¢laimed damages in Claim { (approximately 42%3.

$. her Faclors {o Consider, Ih‘the event that Shite's claims are not resolved

hrough administrative setilement, then it is probable that Shire will discontinue
gork on the Praject. Termination by Shire would require the RIDOT 1o tebid the
emaining work on the Praject. A rebid of the Froject means months of delay and
1 further increase in construction tosls. The RIDOT cuirent estimates for
1dditional construction costs above the original cotitract is'approximately $2
uiltion. Itis also likely that Shire will sue for lost profits on the original contract

sice and for other damages not yel révealed. {damages Lo business, efc.).

V, Nost Legal Issues fo Cansidered

The following non-legal issees were zlso considered in connection with the

propos:d seftlement:

1. T Shire's claims head (o court, the public disclosure of the facls and
‘ireumstances swtounding management of the Project would create nfavorable
wblicity for the State and FHWA,

2. [he Project will suffer more delays and ¢ontinue la increase construction costs.

3, [he political leaders and constituents of the Town of Barrington will not be

seased with continued delays on the Project,

4. The Warren Avenue Bridge project will be completed before the Pioject although

he Warren Avenue Bridge profect was awarded in the spring of 2006.

V1, Prposed Setflement




REPORTON,, 3 BARRINGTON RIVER BRIDGE . TTLEMENT
CONFIDENTIAL ATTORNEY CLIENT WORK PRODUCT

The proposed settfement is broken down into two parts;

24t I The State will pay Shir;e $5.3 million 1o absolve the Stale from any further
liabilit 1:s in connection with Claims | and 2. The pew Project completion date will be
Octobei 31, 2008, exclusive of dealing with the east approach design/construction Issue
which _; handled in Part Il belaw. This portion of the settlement controls the amount of

expenses and damages the State could possibly incur.

Saif II. The parties wil] agree on a very detailed and specific process lo develop
an agrt cment on new design and telated construction costs in connection with the east
approazh, The process will iriclide milestones for the RIDOT to provide Shire with a
new det ign for the east approach and for Shire to price the new design work and develop
a new ;:hedule. Shire’s surety proposes giving the RIDOT three options (o select fromy.
for corapletion of the work (different pricing and schedules). In the event that dispules or
issues 17ise in connection with this process, the parties will agree 1o a fast frack decision
by an - dependent party. The parties will split the costs of the independent review. Such

costs s1all not be charged (6 the Project.

The partics will also agree on a process to manage the remainder of the Project.
Asihe is no more float left to complete the Projeet, light deadlines must be met. A
thorott th management process will be jn place unti} Shire is working above the waterline
since al subsurface work on the Project is complicated and critical to finishing the
Project. Surface work on the Project is less complicated and does not need an extia layer
of manz gement. The revlew process shall include: (1) an exccutive oversight commitiee
that mes:ts monthly unti) the Project is out of water and on land; (2) fast track decision
making (ceriain change orders shall be approved in the field); and (3) disputes shall be
resolved] by independent party (cosis of suchi disputes to be shared equally between Shire

and Stir & and not charged to the Praject).

P
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Yart 1] of the settlement goes a long way towards conirolling the management and

directity1 of the Project o make sure that further delays do rot occur,
VIL Frejeral Highway Participation on Claim

3arringlon Bridge is a so-called Federal participation (80%/20%) project. FHWA
regulatins (23 CFR 635.124) obligate FHWA to participate in contract claim awards and
settlerrcnts excepl when FHWA defermines that the State has acled with either gross

negligence or participated In intentional acts or omissions, fraud, ete,

“rom the outset THE RIDOT kept FHWA fully apprised of alg developments on
the Baninglon Bridge Project, The FHWA has had ample opportunity to review Shire's
claim £nd to participate in discussions regarding both resolution of the claim and
completion of the Project, During this pracess the FHWA has neither objected to the
RIDOT s handling of the ¢laim, nor insisted upon an audit of Shire’s actual costs.
Becaus¢ the claim arises from unforeseen subsurface sile conditions which necessitate a
partial r2design the State expects FHWA fo participate in seltlemenl. In the event that the
RIDOT determines that its project. design consultant hus any tiabiity for not identifying
the site ;onditions which gave rise (o Shire's claim; then the RIDOT shall seek

contribt tion or indemnification {rom the design consultant.
VIIL Cainclusion
‘The proposed settlement abové is the best solulion to resolve Shire's claims

against be State, The settlement allows the State to cap its exposure to increased

monetzsy damages and regsin management control of the Project.

H




